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Our New Look

Real estate and finance
professionals know that branding is an
important aspect of their business. A
solid brand is easily recognized by
past, current and potential clients, and
represents a considerable investment
of time and resources. Over time, and
with a consistent high level of service,
a reputation for excellence develops
that consumers will associate with the
company behind the brand.

Law firms are no different in this
regard from any other service
provider. Recently, a trend has
appeared whereby some smaller local
firms have merged with and re-
branded as mega-national firms.
While the smaller firm eventually
enjoys the reputation of the larger
brand, some of the Qdcal flavourOis
lost. We at Mullin DeMeo are proud of
our history as a local firm, uniquely
positioned to provide experienced
advice and assistance with
transactions in the Greater Victoria
and Vancouver Island areas. We are
proud of our reputation for excellence
and knowledgeability. We are proud

to remain the busiest real estate practice
on Vancouver Island. And we strive to
earn the confidence and return business
of our clients with each transaction.

In light of this, we have initiated our
own Q@ebrandingO,to better convey our
hard earned reputation and our
continuing commitment to quality legal
services. The result is our new logo,
which youOllsee not only at the top of
this newsletter, but also on our
letterhead, business cards and
promotional items. It will appear on our
newly updated web site as well, which
will be available soon.

Although we do provide some ancillary
corporate and estate services to our
clients, especially to our broad base of
developer clientele (and trade-mark and
copyright services as well), our primary
area of expertise, is, and always has
been, real estate conveyancing and
development. Our new logo is designed
to convey the strength of our experience
and knowledge in this area. As always,
we welcome your comments.

Standard of Cae for Realtors

Has the bar beenraised ?

A recent case in the British Columbia Supreme Court has caused some
realtors to question the standard of care to which they are held when they
assist a client to purchase a home. In the case of Holt v. Thompson (2006
BCSC 1059), the Court held a realtor liable for damages for negligent
misrepresentations made to the client regarding a Qeaky condoO

(continued on page 2)
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Standard of Care (cont@)

Simma Holt, a former journalist and member of Parliament, sought the
assistance of a Vancouver area realtor to purchase a condominium in
1999. Many of our colleagues will recall that this was just after the
issuance of the Barrett Report on the quality of residential construction in
the province, which eventually resulted in the establishment of the
Homeowner® Protection Office. Ms. Holt was concerned about
problems she had heard of with respect to some of the condos for which

the realtor had provided listings.

The court heard evidence that the realtor assured Ms. Holt that she

would not sell her a Qeaky condoO The realtor also made further Ensure that the client
assurances as to what other parties (such as the builder or the New remains the ultimate

Home Warranty Program) could be liable to pay the cost of repairs in the decision maker in any
event that remediation for water damage was necessary. Although transaction!

Strata documents were made available to Ms. Holt, it appears that she
relied on the realtor to read and review them for her.

The court® reasons in this case are quite brief, but the result is certain: the realtor was found liable
for damages to the client in the amount of almost $20,000. The court held that the realtor had
made negligent misrepresentations to the client regarding the state of repair of the condominium;
that the client relied on these representations; that on the basis of the evidence presented, it was
reasonable for the client to do so; and that as a result, the client suffered a loss.

Although the facts of this case are fairly unique, the outcome provides an important reminder to
ensure that it is the client who remains the ultimate decision maker in any transaction. This also
means that the client must personally review documents that are central to the transaction. In
addition, consider possible alternate measures, such as an acknowledgement letter sent to your
client, in the event you have advised a client against a particular course of action but the client
insists on pursuing it against your advice.

The British Columbia Real Estate Association (BCREA) offered some tips in its August 2006
summary of this case in its newsletter, The Bulletin. BCREA made the following additional
recommendations:
« Don®make sweeping promises to your clients;
« Don®allow your clients to completely hand off the responsibility to you; and
« Don®substitute your judgment for that of your clients by minimizing problems that
arise.

Ultimately, this will ensure that the realtor remains the client® trusted ally in making a cautious,
thorough and educated investigation of all issues prior to purchase!
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Powers of Attorney and their

Use in Real Estate Transactions

A Power of Attorney is a legal document by which one person (the
Donor) gives another person (the Attorney) legal authority to act on the
DonorOdehalf. A Power of Attorney may be useful in real estate
transactions when a client is purchasing or selling a home, if the client
will be away when the legal documents required for the transaction
need to be signed. For example, a Vendor/husband who travels a
great deal may give Power of Attorney to his wife to execute sale
documents on his behalf, in case the husband is out of town at the
time of the closing. Powers of Attorney can also be an important tool
in working with elderly or ill clients, in case circumstance arise where
the client becomes incapacitated and cannot execute closing
documents.

The scope of authority in a Power of Attorney can be limited or restricted, to deal with specific tasks such
as signing cheques, or dealing with a specific real estate transaction. In other instances it may be more
appropriate for the client to sign a general and non-expiring Power of Attorney, sometimes referred to as an

OEwluring Power of Attorney,Gin which the AttorneyOsauthority survives notwithstanding the subsequent
incapacity of the donor.

For a Power of Attorney to be used in a real estate transaction, the original document must be registered at
the Land Title Office prior to the closing of the transaction. If you are aware that your client may be using a
Power of Attorney to close a purchase or sale, it is important that they have possession of an original valid
Power of Attorney. You may wish to advise them to attend at the office of a lawyer well in advance of the
closing date, to ensure that the document form is valid and complies with the relevant legislation (in B.C.,
both the Power of Attorney Act and the Land Titles Act).

In addition, caution is advised if mortgage documents will be part of the closing package for your client.
Many lending institutions will not accept documents signed by Power of Attorney for the purposes of
completing a mortgage transaction. Recent case law out of the province of Ontario suggests this is good
practice, as there have been several instances of serious fraud against financial institutions perpetrated via
Powers of Attorney. Thus, it is crucial that before a client removes subject conditions on a contract of

purchase and sale, he or she confirms whether their mortgage lender will accept signing by way of Power
of Attorney.

Did You Know?

The Victoria Real Estate Board (www.vreb.com) reports that housing sales have
moder ated only slightly this fall. The average price of single f amily homes
continues torise. Last month in Greater Victoriathis figure hit $545,172; the
average for the last six-months was $521,937. While MLS listings are up, and
infact are 42% greater than last year at this time, sales in September totaled
593, down from 694 sales in August. There were 714 sales in September of last
year. The Times Colonist also reports comments by a CMHC representative,
noting that although Victoriaremains a Geller ® market, trade and labour
shortages continue to push costs up on construction of new homes.




@

New Rule re Construction Mortgages
Lawyers in British Columbia now Authorized to act for Both Sdes

Upon the recommendation of the Ethics Committee of the Law
Society of British Columbia, the Benchers of the Law Society
have recently approved a revision to the Rules of Professional
Conduct which permits lawyers to represent both a
mortgagor/homeowner and mortgagee in multiple-draw
mortgage transactions.

Prior to this revision, lawyers were generally prohibited from
acting for both parties in real estate transactions except when
the transaction could be characterized as a Gimple conveyanceO
in accordance with the Law Society® definition. Construction
mortgages, previously excluded from the category of
transactions constituting a simple conveyance, are now included

provided that there is no commercial element involved in the

transaction. B.C. Lawyers may now
represent both the
Ultimately this change benefits our clients who require a homeowner and the
@onstruction mortgageQOduring the building process, by reducing lender in a construction
costs and standardizing practices. It also prevents delays in mortgage transaction.

funding, serving only to improve the construction process in
today@® busy market.

MDM Profile: Christa Bracci

Associate Christa Bracci joined Mullin DeMeo in 2005. Christa received her undergraduate
degree from Dartmouth College in Hanover, New Hampshire and later, after a move to Canada,
marriage, and two daughters, she completed her law degree at QueenOdUniversity in Kingston.

Called to the bar in both Ontario and British Columbia, Christa articled and subsequently
practiced with a large national firm in Ottawa, specializing in the areas of intellectual property and
business law. She moved with her family to Victoria when her husband, a Canadian Forces JAG
Lawyer, was posted here to CFB Esquimalt. ChristaOsractice includes real estate and
corporate/commercial transactions, as well as trade-marks prosecution and enforcement. She is a
registered Trade-marks Agent both with the Canadian Intellectual Property Office and the United Sates
Patent and Trade-marks Office. In her leisure time, Christa enjoys traveling with her family, spending
time at Elk Lake as a @owing momQ and singing with the CapriCCio Vocal Ensemble here in Victoria.




A recent case out of Kelowna suggests that buyers
need to pay close attentionto terms of deposit that they
agree toinaContract of Purchase and Sale. This case
suggest s a loop hole where Sellers may be able to
terminate a contract the basis of specifics with regard
to deposits. | n Germainv. Kapchinsky (2006 BCSC 530),
the Paintiff Mr. Germain entered into a Contract of
Pur chase and Sale with the Def endants Mr. and Mrs.
Kapchinsky for the purchase of land. The agreed sale
price was $975,000.00. The terms of the contract were
set out in a standard f or m Okanagan Mainline Real Estate
Board document and the contract was subject to a
number of conditions infavour of the Plaintiff, which
conditions had to be removed by October 3, 2005. The
central issue in this case revolves around payment of the
deposit.

The language in the contract provided that

(@ deposit of $20,000.00 which will form part of the

Pur chase Price will be paid on the following ter ms:
[the parties then inserted by hand the f ollowing]:
Upon all subject removals, $20,000.00 will be paid to
Mr. Kapchinsky and becomes non-r ef undable.O
With respect to the manner of payment the standard
form provided that O'ender or payment of monies by the
Buyer to the Seller will be by certified cheque, bank
draft, cash or Lawyer &/N otary trust chequeO(the
(render ProvisionQ. Thistermisidentical to Term 10 in
the Victoria Real Estate Board standard form The
contract further provided that Onthe event the Buyer
fails to pay the Deposit as required by this Contract, the
Seller may, at the Seller® option, terminate this
Contract.O This same provision is found in Term 2 of the
VREB standard form.

On October 3, 2005, Mr. Germain f ormally removed
the subject clauses. At approximately 9pm, on October
3, 2005, Mr. Germain tender ed payment of the deposit
by delivering to the listing agent two cheques, both
uncertified, drawn on the account of one of his business
associates. The listing agent then delivered the cheques
to the Sellers. Mr.Kapchinsky ref used to accept the
cheques on the basis that they were drawn on an account
of a person who was a stranger to the contract, and that
they were not tendered in accordance with the
requirements of the contract. The Kapchinsky® then

Contract of Purchase and Sale BTake Care when Deposit Payable to Vendor

indicated their intentionto treat the contract as
terminated.

Mr. Germain registered a caveat on title and filed a
motion in the Supreme Court of British Columbia for
specific performance of the contract. The Kapchinsky®
maintained that the contract was null and void, and
sought damages for lost opportunities to sell the
property. The central issue was whether or not the
Kapchinsky® wer e correct in electing to terminate the
contract onthe basis that the deposit tendered by the
purchaser was def icient and not in accordance with the
Tender Provision requirements of the contract.

I n his oral reasons for judgment, Mr. Justice Barrow
ignored the Seller® argument that the deposit was drawn
on the account of a person who was a Gtranger Oto the
contract. However, the Court held that the Seller was
entitled to treat the contact as terminated, and ordered
that the caveat be struck fromtitle. The court
dismissed Mr. Germain® argument that the Tender
Provision applied only to the funds payable on completion
and not to the deposit. It was clear onthe face of the
contract that the Tender Provisionrelated to the
payment of monies from the Buyer to the Seller was not
restricted to apply only to f unds on completion.

The court accepted evidence that the custom of the
trade istotreat the Tender Provision as applying only to
completion funds but not to the deposit, and to accept
personal cheques for the purposes of deposit. However,
he noted that in this case, because the parties specified
that the deposit was to be paid to the Seller, and
because there was no provision excluding the
requirements of the Tender Provision, the deposit
therefore hadto beinthe formof acertified cheque,
bank draft, cash, or trust cheque. This was clear from
the language of the contract. Since Mr. Germain paid the
deposit by uncertified personal cheques, the deposit was
therefore not paid in accordance with the contract.

The court concluded by noting that when a party to a
contract purports to perform an obligation under it, he or
she is obliged to do so in accordance with the contract ual
terms. I nsummary if the contract requires that a
deposit be paid directly to the Seller, pay close
attentionto the form of tender required by the terms of
the contract.
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Uodate on GST Issues

Rate Reduction

As you are aware, the Federal government reduced the rate of Goods and Services Tax (GST)
from 7% to 6%, effective July 1, 2006. The reduction in the GST rate is applicable to purchases
of new housing in Canada. However, certain Gransitional rulesOfor the rate reduction were put
into effect, to accommodate the fact that contracts for purchase are often entered into a
substantial period of time before the sale is actually completed. The transitional rules apply to
sales of new housing as well as to deemed sales. Generally, GST at the rate of 6% will apply to
a taxable purchase of new residential real property where both ownership and possession are
transferred after June 30, 2006. However, different rules may apply where there is a contract in
place that has been substantially modified. The following table provides a basic summary of the
application of GST to purchases of new housing, after the rate change to 6%.

GST PAYABLE ON NEW RESIDENTIAL REAL PROPERTY
TRANSACTIONSAFTER TAX RATE CHANGE TO 6%

Completion and
Possession
After July 01°06

Completion and
Possession
Before July 01°06

Completion

Before July 01°06

Possession

Before July 0106

Contract of
Purchase & Sale
Signed On or
Before May 02
‘06

7%
Apply for
transition benefit
(1% reduction)

7%

7%

7%

Contract of
Purchase & Sale
Signed After
May 02 ‘06

6%

7%

7%

7%

Sde of New Residential Property to an Individual who is a GSTRegistrant

Pursuant to the Excise Tax Act, Sections 221(1) and 221(2)(b) concerning the sale of new real
property, the vendor must charge GST, and the purchaser must pay the applicable GST on the
purchase, even if the purchaser is a GST registrant. The purchaser is not able to self assess.



There Goes the Neighbourhood ?
The Fact That ADeveloper Is Defunct Does Not Invalidate Building Scheme

I't is not unusual for builders of new developments to register statutory building schemes
ontitle to individual lots when those lots are sold. Such schemes usually governthe O ﬁ
exterior appearance of dwellings or the permissible landscaping or street-scaping. As well,
such schemes may include restrictions so that a unif orm look is maintained among dwellings O 0 /
in spite of a series of owners, thus ensuring property values are retained over time. 0

However, what is the ef f ect of a building scheme when the passage of time may have /\;\f A / 7 )
erased some of the concerns addressed inthe scheme, and the developer no longer exists?

I n Swiatlowskiv. McFaul (2006 BCSC 742), the parties were residents in a small subdivision in Duncan. The 15-lot
development was subject to a Statutory Building Scheme registered inthe Victoria Land Title Office in1993. The
plaintiff, Swiatlowski, had been the plaintiff in at least two previous similar applications to court, seeking to

enf orce various provisions of the building scheme. Swiatlowski alleged that the Def endants, Mr. and Mrs. McFaul,
wer e in breach of the Building Scheme in two ways: first, they had travel trailer on their property which was not in
a garage or bound by screening approved by the developer; and second, they had a satellite dish affixed to the
exterior of their home. He applied to the court for an order requiring them to remove both the trailer and the
satellite dish.

Under paragraph 6.01 of the Building Scheme, trailers, campers and ot her vehicles described had to be kept ina
garage or be ounded by screening approved by the Developer for the benefit of the neighbouring lots.O The
McFaul® had erected screening, but the company owned by the Developer for the purpose of developing and selling
the lots no longer existed, so approval from the developer was not possible. The plaintif f complained he could see
the travel trailer from his lot, in spite of the screening. Paragraph 8.06 of the Building Scheme provided that OE
devices including sat ellit e dishes are prohibited on the exterior of any building.O The court accepted the evidence
of the former president of the defunct development company that at the time the Building Scheme was regist ered,
satellite dishes were large and unsightly, and that the advance in technology to smaller more discreet dishes was
not foreseen. The court also noted that several other residents in the neighbourhood had the newer small dishes
attached to their homes.

I nspite of the past president ® evidence, however, Mr. Justice Ralph allowed Swiatlowski® application. The court
cited the case of Cowan et al. v. Stuart et al. (1978), 5 B.CL.R. 392 (B.C.S.C) to establish the principle that even
though a developer company ceases to exists, this does not invalidat e a building scheme. Further, because the
Building Scheme was for the benefit of all of the lotsinthe subdivision, the individual lot owners had standing to
seek to enforce at least the negative covenants contained in the scheme. Mr.and Mrs. McFaul® trailer could only
be kept on the lot if (bounded by an approved screeningO Since the wording of the restriction was not ambiguous,
the screening erected had not been GpprovedO Similarly, the wording of the provision regarding satellit e dishes
was not ambiguous; they were expressly prohibited. As such Mr. Justice Ralph concluded that Mr. and Mrs. McFaul
wer e in breach of the two covenants and allowed Mr. Swiatlowski® claim f or injunctive relief, restraining the
McFaul® from parking or storing their trailer on their premises and requiring them to remove t he sat ellit e dish.

The Court did of f er some guidance for lot owners f acing similar circumstances. An application under the Property
Law Act, which permits the court to vary or nullify certain provisions in a Building Scheme, would be the appropriate
process to follow in order to deal with the issue of who should be involved with approvals or other matters which
wer e previously the responsibility of the developer.
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About Us

Mullin DeMeo maintains one of the busiest real estate law practices in British
Columbia and certainly on Vancouver Island. Each year, Mullin DeMeo processes
more real estate transactions than any other firm in the Victoria area.

We have a staff of five lawyers, eighteen legal assistants, a land title agent, electronic
filing capability and advanced technology, all dedicated to providing excellent legal
services regarding real estate matters.

All major financial institutions in Victoria have approved us to prepare mortgage
documentation and we are counsel for several local branches. Our lawyers maintain
a good working relationship with Victoria Real Estate Board members, and we are
called upon on a weekly basis to speak to Realtors on legal issues.

We are proud to have been the first law firm in British Columbia to submit Land Title
Documents by electronic filing. In fact, Peter DeMeo was the first lawyer in the
province to obtain and use a digital signature molded exclusively by the Law Society
of B.C. Mr. DeMeo has since been regularly invited to speak to various legal groups
and both the legal and real estate community respects his expertise with electronic
filing of real estate documents.

The goal of our firm is to provide a level of service that will ensure that our clients are
fully satisfied and will wish to remain long-term clients of the firm. If you would like
further information please contact us.

We're on the Web!

Visit us at:

www.re alestatelawvictori a.com

» information in this newsletter is for information purposes only and is only intended to be of general nature. It is not, and should not be taken as, legal advice. You
uld not rely on, or take or fail to take any action, based upon this information. Never disregard professional legal advice or delay in seeking it because of something
I have read in this newsletter Each property transaction is unique and it is important that the parties involved have good communication with their advisors - realtor,
yer, bankers - in order to ensure they are fully advised.

» content of this newsletter is protected by Copyright Law, and is owned by Mullin DeMeo Law Corporation and its licensors, or the party accredited as the provider
1e Content. Any use of the Content, including modification, transmission, presentation, distribution, republication, or other exploitation, whether in whole or in part,
rohibited without the express prior written consent of Mullin DeMeo.



